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RESOLUTION

MUSNGI, J.:

The Court resolves the following:

1. Demurrer to Evidence^ filed by accused Constancio Jardiniano Tr
("Jardiniano") on 08 June 2017;

2. Demurrer to. Evidence^ filed by accused Manuel Gimena
("Gimena") on 08 June 2017; and

3. Consolidated Comment/Opposition (To Accused's Demurrer to
Evidence)^ filed by the prosecution on 23 June 2016.

' Records, Vol. 2, pp. 371-403.
2 Ibid., pp. 405-414.

pp. 415-433.
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Accused Jardiniano and accused Gimena, then the Commander and the
Special Disbursing Officer, respectively, of the Naval Education and Training
Command ("NETC"), are charged with four (4) counts of Falsification under
Article 171 and one (1) count of Malversation under Article 217 of the
Revised Penal Code ("RPC"), as follows:

SB-ll-CRM-0008

"That in or about February 2006, or sometime prior or subsequent
thereto, in San Antonio, Zambales, Philippines, and within the jurisdiction
of this Honorable Court, accused R/ADM CONSTANCIO
JARDINIANO, JR., and LCDR MANUEL L. GIMENA, both public
officers, being then the Commander, Naval Education and Training
Command, by taking advantage of their official positions, while in the
performance of their official duties, committing the offense in relation to
their office as Commander and Special Disbursing Officer of NETC
respectively, they are accountable for the purchases and disbursements
made by NETC, conniving and conspiring with one another, did then and
there willfully, unlawfully and feloniously falsify sales invoice no. 2569
from R.T. Franco Pharmacy by causing it to appear that the following
medicines:

1 ea- Davonex Oint SOg- PI,109.00

1 ea- Davonex Oint SOg- 1,300.00
25 pcs- Insyte G-22- 1,925.00
10 amp Furopenide- 1,500.00
le amp Ramitdine 150 mg 12 ml 1,100.00
le btls- D5Lril 1,000.00
12 pcs- Nebulizer tube- 1,059.00

TOTAL P8,993.00

were purchased from RT Franco Pharmacy amounting to P8,993.00, when
in truth and in fact no such purchase was made by the NETC from RT
Franco Pharmacy, thereby making untruthful statements in a narration of
fact(s) in a commercial document to the damage and prejudice of the
government.

Contrary to law."

SB-ll-CRM-0009

"That in or about February 2006, or sometime prior or subsequent
thereto, in San Antonio, Zambales, Philippines, and within the jurisdiction
of this Honorable Court, accused R/ADM CONSTANCIO
JARDINIANO, JR., and LCDR MANUEL L. GIMENA, both public
officers, being then the Commander, Naval Education and Training
Conimand, by taking advantage of their official positions, while in the
performance of their official duties, committing the offense in relation to
their office as Commander and Special Disbursing Officer of NETC
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respectively, they are accountable for the purchases sind disbursements
made by NETC, conniving and conspiring with one another, did then and
there willfully, unlawfully and feloniously falsify sales invoice no. 21129
from Farmacia Pascasio by making and/or causing it to appear that the
following medicines:

3 bxs- Lidone- Pl,050.00
3 ea- Spray Surface Anesthesia- 3,100.00

2 bxs- surgical gloves- 575.00

50 tbs- paracetamol 500 mg- 1,850.00

2 bxs- amoxillin (sic) 500 mg- 1,800.00
3 bxs- disposables (sic) needles- 1,59.0.00

TOTAL P9,965.00

were purchased from Farmacia Pascasio amounting to P9,965.00, when in
truth and in fact no such purchase was made by the NETC from Farmacia
Pascasio, thereby making untruthful statements in a narration of fact(s) in
a commercial document to the damage and prejudice of the government.

Contrary to law."

SB-ll-CRM-0010

"That in or about February 2006, or sometime prior or subsequent thereto,
in San Antonio, Zambales, Philippines, and within the jurisdiction of this
Honorable Court, accused R/ADM CONSTANCIO JARDINIANO,
JR., and LCDR MANUEL L. GIMENA, both public officers, being then
the Commander, Naval Education and Training Command, by taking
advantage of their official positions, while in the performance of their
official duties, committing the offense in relation to their office as
Commander and Special Disbursing Officer of NETC respectively, they
are accountable for the purchases and disbursements made by NETC,
conniving and conspiring with one another, did then and there willfully,
unlawfully and feloniously falsify sales invoice no. 2386 from Farmacia
Callo by making and/or causing it to appear that the following medicines:

50 tabs- hydrite- P600.00
10 PCS- noavaluzid sachet- 350.00

10 PCS. Nafarin syrup 60 ml- 1,100.00
6 amp- imanadol- 510.00
1 bx- catropil- 2,725.00
5 bxs- loperamide 2mg cap- 2,550.00
3 bxs- cotrimoxasol- 1,950.00
1 bx- mononidine- 1,411.00

TOTAL PI 1,196.00

were purchased from Farmacia Callo amounting to PI 1,196.00, when in
truth and in fact no such purchase was made by the NETC from Farmacia
Callo, thereby making untruthful statements in a narration of fact(s) in a
commercial document to the damage and prejudice of the government.

ttkir
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Contrary to law."

SB-ll-CRM-0011

"That in or about February 2006, or sometime prior or subsequent
thereto, in San Antonio, Zambales, Philippines, and within the jurisdiction
of this Honorable Court, accused RyADM CONSTANCIO
JARDINIANO, JR., and LCDR MANUEL L. GIMENA, both public
officers, being then the Commander, Naval Education and Training
Command, by taking advantage of their official positions, while in the
performance of their official duties, committing the offense in relation to
their office as Commander and Special Disbursing Officer of NETC
respectively, they are accountable for the purchases and disbursements
made by NETC, conniving and conspiring with one another, did then and
there willfully, unlawfully and feloniously falsify sales invoice no. 2356
from F.R. Estrada Pharmacy by making and/or causing it to appear that the
following medicines:

2 PCS - Erythromycin 500 mg- P3,254.00
5 ea- Silk Wineedle 2.0- 3,750.00

3 bxs- Disposable needle- 1,590.Q0

2 bxs- Amoxillin (sic) 500 mg- 2,502.00

25btls- DLRIL- 1,250.00

TOTAL PI 2,340.00

were purchased from F.R. Estrada Pharmacy amounting to PI2,340.00,
when in truth and in fact no such purchase was made by the NETC from
F.R. Estrada Pharmacy, thereby making untruthful statements in a
narration of fact(s) in a commercial document to the damage and prejudice
of the government.

Contrary to law."

SB-ll-CRM-0012

"That in or about February 2006, or sometime prior or subsequent
thereto, in San Antonio, Zambales, Philippines, and within the jurisdiction
of this Honorable. Court, accused R/ADM CONSTANCIO
JARDINIANO, JR., and LCDR MANUEL L. GIMENA, both public
officers, being then the Commander, Naval Education and Training
Command, and as such, had in their possession and custody public funds
representing miscellaneous funds of NETC, for which they are
accountable by reason of the duties of their office, committing the offense
in relation to office, conniving and confederating together and mutually
helping each other, taking advantage of their official positions, did then
and there willfully, unlawfully and feloniously misappropriate, take,
embezzle and convert into their own personal use and benefit the amount
of THREE HUNDRED FORTY THREE THOUSAND TWO
HUNDRED NINETY SEVEN PESOS (Php343,297.00), Philippin*
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Currency, and despite demands made upon them to account for said public
fimds, they have failed to do so, to the damage and prejudice of the
government, particularly the Naval Education Training Command in the
aforesaid amount.

Contrary to law."

Demurrer to Evidence of Accused Jardiniano

In his Demurrer to Evidence filed with leave of court, accused
Jardiniano argues that the evidence presented by the prosecution is
insufficient to convict him for the offenses charged.

The testimonies of the witnesses of the prosecution were allegedly
insufficient to prove the elements of Article 171(4) of the RPC or falsification
of documents by making untruthful statements in a narration of facts. With
respect to the purported falsified invoices, accused asserts that the owners or
any duly authorized representative of R.T. Franco Pharmacy (Grim. Case No.
SB-ll-CRM-0008) and Farmacia Pascasio (Grim. Case No. SB-ll-GRM-
0009) were not presented to prove that the subject invoices were indeed
falsified.

With regard to the malversation case (Grim. Case No. SB-ll-GRM-
0012), accused Jardiniano claims that the prosecution failed to present any
witness to prove that a fund or property of NETG was missing and that the
accused took or misappropriated the same. The employees of the NETG who
were in-charge of its funds such as the accountant or cashier were not
presented. The testimony of prosecution witness Gol. Joselito M. Apin, who
was the dental surgeon of the NETG, merely covered the non-delivery of
medicines to his clinic.

Accused Jardiniano also claims that he did not take advantage of his
position as Commander of the NETG during the alleged falsification and
malversation. He asserts that his participation is limited to his approval of the
liquidation vouchers (Exhibits "X", "Z", "BB", "DD", "EE", "GG", "11", and
"JJ") which were duly certified by his subordinates to have supporting
documents in order. Accused argues that he has no custody nor duty to issue
the subject falsified sales invoices purportedly issued by business
establishments. Moreover, he maintains that it is not his duty to check the
propriety of the supporting documents, including the subject sales invoices,
which were attached to the liquidation vouchers. Accused claims that it is his
co-accused Special Disbursing Officer Gimena who had the duty of filling up
the liquidation vouchers while it is the Head of Accounting who certifies that
the supporting documents are complete and that cash is available. Accused:cusJd
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Jardiniano avers that he acted in good faith in signing the liquidation vouchers
for approval.

Furthermore, accused argues that he cannot be held liable for merely
approving the liquidation vouchers because the falsification pertains to the
subject sales invoices and not the liquidation vouchers. Accused Jardiniano
adds that the prosecution witnesses did not personally identify the two accused
as the authors of the alleged falsified sales invoices. The four (4) witnesses
who are the owners of the business establishments concerned merely testified
that the sales invoices identified in the Informations were fake or spurious.
The two (2) Commission on Audit ("COA") employees assigned at the NETC
testified only to the fact that they visited the establishments and secured
certifications that the subject sales invoices were fake.

Witness Janice Labrador never mentioned accused Jardiniano. Witness

Carlito Varias only mentioned accused Jardiniano as the approving officer of
the liquidation vouchers. Witness Col. Joselito M. Apin, the dental surgeon,
merely testified and certified that there was no delivery of the pertinent dental
medicines covered in the concerned sales invoices. Witness Josephine Vargas,
the Ombudsman Investigator, on the other hand, mainly identified the pieces
of evidence afler the fact while her other allegations were conclusions of fact.

Accused Jardiniano also claims that the sworn affidavit of accused

Gimena (Exhibit "KK"), which states that the latter falsified the subject sales
invoices upon the order of the former, is inadmissible because it is a
confession obtained through threats and fear. Moreover, a confession likewise
extorted by means of promises or reward is inadmissible. Accused Jardiniano
also argues that Exhibit "KK" is hearsay because the same was not identified
by the person who executed the same, and by witnesses who witnessed the
execution or notarization.

Demurrer to Evidence of Accused Gimena

Accused Gimena, on the other hand, also filed his Demurrer to
Evidence with leave of court on the ground that the prosecution failed to prove
his guilt beyond reasonable doubt.

The prosecution witnesses allegedly failed to categorically prove
accused Gimena's participation in the falsification of the sales invoices.
Accused Gimena claims that the testimonies of the witnesses and their
affidavits were fabricated considering that they were dictated upon by
Ombudsman Investigator Josephine Vargas and resident COA Auditor Carlito
Varias. The prosecution witnesses likewise failed to point or identify accused
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Gimena in open court as the one who falsified the subject invoices nor was he
identified as the one who induced any person to issue the alleged falsified
invoices.

Accused Gimena argues that forgery cannot be presumed. It must be
proven by clear, positive, and convincing evidence. The testimony of witness
Ogie Pescasio shows that he was not sure if the invoices shown to him were
fake. Witness Teodora Callo also admitted that she was not able to verify if
the authentic receipt that she issued corresponds to the same number of the
receipt shown to her iii court. Accused Gimena also asserts that the witnesses
failed to show proof that their businesses were legitimate as it follows that if
they are operating legally their receipts had the authority to print from the
Bureau of Internal Revenue, which authority they did not present in court.

Moreover, he claims that the prosecution witnesses have no personal
knowledge and expertise to prove that it was him who falsified the sales
invoices. Accused Gimena also reiterates that some of the exhibits (Exhibits
"PP", "PP-1", "QQ", "QQ-3", "RR", and "RR-1") offered in evidence are
inadmissible for being hearsay since the original copies were not presented in
court and that the one who allegedly received and signed the same were not
presented by the prosecution.

As regards the charge of malversation, accused Gimena contends that
all the elements of the crime were not proven by the prosecution. There was
allegedly no showing that accused Gimena misappropriated the public funds
for his personal use. The presumption of malversation was likewise
overthrown when the existence and due execution of the SDO Cash Book

showed zero balance, which meant that as of 16 October 2006, all cash
advances had been liquidated.

Accused Gimena also maintains that his affidavits (Exhibits "KK" and
"LL") were secured by COA Investigator Varias in violation of his
constitutional rights because the same were executed without an independent
counsel of his own choice, and with deceit or fraud employed upon him. Thus,
the affidavits are inadmissible in evidence.

Lastly, accused Gimena argues that the existence of conspiracy was not
proven by the prosecution.

Consolidated Comment/Opposition of the Prosecution

In its Consolidated Comment/Opposition, the prosecution counters that
all the elements of falsification and malversation were proven.

%  *
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As regards malversation, the prosecution claims that both accused are
accountable public officers. Accused Jardiniano, as head of the NETC, is
accountable for the funds of his agency. Accused Gimena, on the other hand,
as Special Disbursing Officer, is an accountable officer because he receives
money or property of the government which he is bound to later account for.

The prosecution also argues that accused Jardiniano appropriated, took,
and misappropriated the cash advances of accused Gimena as disclosed by the
latter during the fact-finding investigation before the Office of the
Ombudsman. The affidavit of accused Gimena (Exhibit "LL") also disclosed
that upon encashment and receipt of the cash advance by accused Gimena, the
same was taken by accused Jardiniano on staggered basis either personally or
through his Flag Ensign Annalyn Magdaraog. Accused Gimena admitted that
for fear of insubordination, he was forced to use blank receipts indicating the
amount as stated in the cash advance in order to liquidate. Accused Gimena's
letters to COA Auditor Carlito Varias (Exhibits "PP", "QQ", and "RR") also
prove the admission of accused Gimena that accused Jardiniano directed him
to liquidate the cash advances using spurious receipts. In effect, accused
Gimena consented to or permitted accused Jardiniano to take and
misappropriate the NETC funds.

According to the prosecution, this explains why the official receipts and
sales invoices (Exhibits "H", "I", "J", and "K", among others) supporting the
liquidation vouchers/reports were found spurious by prosecution witness
COA Auditor Carlito Vafias who issued Audit Observation Memoranda

(Exhibits "W", "Y", "AAf, "CC", "EE", and "HH") disallowing the cash
advances made which w^uld cover the amount of PhP343,297.00. The
testimonies of the store owjiers were also direct in declaring that the receipts
used and attached by the Accused to support the liquidation vouchers were
spurious. I

With regard to the charge of Falsification, the prosecution argues that
accused, who are both accountable officers, have a legal obligation to disclose
the truth of the facts narrated by them. As Special Disbursing Officer, accused
Gimena was duty-bound to liquidate his cash advances truthfully. He must
submit for liquidation purposes, genuine receipts or sales invoices reflecting
the true transaction upon which public funds entrusted to him are spent. On
the other hand, accused Jardiniano, as the head of the agency, had the
responsibility or legal obligation to see to it that the funds of the agency are
well spent for a public purpose. The prosecution also enumerates the
testimonial and documentary evidence for each count of falsification to prove
that the documents are false.
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Lastly, the prosecution alleges that they were able to prove that the
accused conspired with each other in the commission of the offenses. The
prosecution mentions the affidavit of accused Gimena which states that the
latter would get his cash advance and in order to liquidate, he would use blank
receipts. The letters of accused Gimena (Exhibits "PP", "QQ", and "RR")
also disclosed he was directed by accused Jardiniano to liquidate his cash
advance using spurious documents. He allegedly followed the order for fear
of insubordination.

According to the prosecution, the accused certified as to the truthfulness
and correctness of the disbursement and liquidation of the cash advances.
These facts taken together proved the existence of conspiracy. Moreover, all
the invoices or receipts attached to the liquidation vouchers were all
computerized using the same mimeographed papers. The handwritten entries
in said receipts were also noticeably made by only one person.

RULING

After careful review of the evidence of the prosecution, the Court
denies the Demurrer to Evidence filed by accused Gimena, and partially
grants the Demurrer to Evidence of accused Jardiniano.

Malversation

The accused are charged with malversation of public funds in the
amount of PhP343,297.00 under Article 217 of the RPC, the elements of
which are as follows:

1. That the offender is a public officer;
2. That he had the custody or control of funds or property by

reason of the duties of his office;

3. That those funds or property were public funds or property for
which he was accountable; and

4. That he appropriated, took, misappropriated or consented or,
through abandonment or negligence, permitted another person
to take them."^

The first element of the alleged offense is present. The Joint Stipulation
of Facts with Marking of Evidence dated 26 September 201H shows that the
parties have stipulated that the accused were public officers at the time of the

^ Telia V. People of the Philippines, G.R. No. 165781, 05 June 2009.
5 Records, Vol 1, p. 170.
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commission of the alleged offense. Accused Jardiniano and accused Gimena
were the Commander and the Special Disbursing Officer, respectively, of the
NETC.

The second and third elements are likewise present. Accused
Jardiniano, as the head of the NETC, is primarily responsible for the public
funds pertaining to his agency. Section 102 of the Government Auditing Code
provides that:

"Section 102. Primary and secondary responsibility. - (1) The
head of any agency of the government is immediately and
primarily responsible for all government funds and property
pertaining to his agency, xxx"

On the other hand, accused Gimena, as the Special Disbursing Officer,
was entrusted with a maximum cash accountability of One Million Pesos
starting 14 January 2005 only to defray the miscellaneous expenses ofNETC.^
Thus, he is also an accountable officer for being entrusted with custody of
funds which he is bound to account for.

As regards the fourth element, the prosecution asserts that accused
Jardiniano appropriated, took, and misappropriated the cash advances of
accused Gimena as disclosed by the latter during the fact-finding investigation
before the Office of the Ombudsman. This fact was testified to by prosecution
witness Josephine Vargas who was the Graft Investigation Officer I of the
Fact-Finding Investigation Bureau in the Office of the Deputy Ombudsman
for the Military and Other Law Enforcement Offices. This disclosure was
embodied in an Affidavit dated 21 June 2006 (Exhibit "LL")^ executed by
accused Gimena during the fact-finding investigation. However, the Affidavit
was made with a waiver of the right to counsel (Exhibit "KK"),^ which was
executed without the assistance of counsel, as revealed during the cross-
exainination of prosecution witness Josephine Vargas..

"ATTY. ATIENZA

Are you aware Ms. Witness that when an accused executes a
waiver, he must be assisted also by his own counsel?

Actually, he told us, he said to us that when we asked him if
he was willing to execute an affidavit in his own, voluntarily

^ Ibid.
7

wia.

Records, Vol 2, p. 316.
8 p. 315.
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Q  Yes, that is with respect to the execution of the affidavit but
with respect to Waiver Ms. Witness he was not assisted by a
lawyer?

A  In fact, the presence of Atty. Java was- we told him that he
is a lawyer in our office. So, when he gave his testimony, we
have a lawyer. He has a lawyer with him and we also asked
him whether he wants, in the presence of Atty. Java to give
his testimony.

'ATTY. ATIENZA

Q  We want to strike from the record the answer of the witness
for not being responsive to the question. I was just asking if
he was assisted by a lawyer of his own choice?

'CHAIRPERSON

Just answer the question. If he was not- he was not."^

Based on the foregoing, it shows that the waiver of the right to counsel
was not made with the assistance of counsel. Thus, this Court finds no
evidentiary value to the affidavit. In People v. Janson, et alj^ the Supreme
Court held that:

"While the Constitution sanctions the waiver of the right to counsel, it must,
however, be voluntary, knowing, and intelligent, made in the presence and
with the assistance of counsel, and it must be in writing. Indeed, any waiver
of the right to counsel without the assistance of counsel has nn

evidentiary value.** (Citations omitted, emphasis added)

Nonetheless, the prosecution also presented Letters-Explanation
(Exhibits "P?",'' and of accused Gimena which were
admitted by the accused as to the existence, authenticity, and due execution.'"^
The Letters-Explanation were in response to the COA Audit Observation
Memoranda ("AOM") No. 2006-06 covering PhP50,000.00 (Exhibit
AOM No. 2006-07 covering PhP153,841.00 (Exhibit and AOM No.
2006-08 covering PhP42,500.00 (Exhibit "AA''),'^ all dated 13 June 2006.
The AOMs essentially state that there were notable differences between the
copies of the official receipts or invoices attached to the liquidation vouchers

' TSN, 17 November 2011, pp. 30-31.
'0 G.R. No. 125938, 04 April 2003.
" Records, Vol 2, p. 332.
'2/6/W.. p. 333.
'3 Ibid., p. 334.
TSN, 18 April 2016, pp. 4-5.
Records, Vol 2, p. 104.
Ibid., p. 123.
Ibid, p. 156.
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and those which were presented to the COA by the owners of the
establishments. Moreover, the official receipts or invoices appear to have been
prepared and signed by one person. The COA then recommended the refund
of the disallowed amount.

In response, accused Gimena submitted the abovementioned Letters-
Explanation (Exhibits "QQ'V^ and "RR"^®). In said letters, accused
Gimena asserts that he was directed by accused Jardiniano to liquidate cash
advances without official receipts of the actual expenditures. He admitted that
he prepared the liquidation vouchers using blank receipts. The subject
liquidation vouchers covered by these COA AOM were dated 08 February
2006 (Exhibit "X-l"), 15 February 2006 (Exhibit "Z-1"), and 21 February
2006 (Exhibit "BB-l"), which were all prepared and signed by accused
Gimena, and approved by accused Jardiniano. In addition, there was a
disbursement voucher (Exhibit "NN")^' covering the amount of
PhP343,297.00 which was also signed by accused Jardiniano.

The COA also issued another set of AOMs dated 27 June 2006, namely,
AOM No. 2006-09 covering PhP74,388.65 (Exhibit "CC"),^^ AOM No. 2006-
10 covering PhP63,022.35 (Exhibit "EE"),^^ AOM No. 2006-11 covering
PhP77,668.00 (Exhibit and AOM No. 2006-13 covering
PhP69,000.00 (Exhibit "GG-26").^^ However, there was no reply from either
of the accused.

In Cabarlo v. People of the Philippines^^ the Supreme Court has
explained the evidence required to prove the existence of the fourth element
of malversation, to wit:

"Thus, what remains to be resolved is whether petitioner has appropriated,
taken or misappropriated, or has consented to, or through abandonment or
negligence permitted, the taking by another person of such funds or
property.'

'Pursuant to Article 217 of the Revised Penal Code, the failure of the
petitioner to have duly forthcoming such public funds or proDertv upon
demand, is prima facie evidence that he has put such missing funds tn
personal use. Being an accountable officer, petitioner mav be convicted
of malversation even in the absence of direct proof of misappropriatinn

y6/V/., p. 332,
'9/y»/fy.,p.333.
2° Ibid., p. 334.
^Ubid. p. 330.
Ibid, p. Ml.

22 Ibid, p. 234. M
2" p. 265. rA f
25 M.. p. 261. ffV
26 G R No. 172274, 16 Nov. 2006.
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so long as there is evidence of shortage in his accounts which he is
unable to explain."^^

Based on the foregoing, it can be gleaned that a presumption of law
arose that there was malversation of public funds when the accused failed to
"make money readily available, immediately refund the shortage, or explain
satisfactorily the cash deficit."^^ Upon demand by the COA to refund the
disallowed amount, accused Jardiniano and Gimena failed to make the money
readily available, immediately refund the same, or explain satisfactorily the
disallowed amount. While accused Gimena submitted Letters-Explanation
with regard to the irregularities only as to the three AOMs dated 13 June 2006,
he admitted in his letters that he liquidated the cash advances using blank
receipts under the direction of accused Jardiniano.

Hence, there is a presumption that the accused put the missing funds to
their personal use. Accordingly, the presentation of defense evidence to
dispute the presumption of law against both accused is in order.

Falsification

The . accused are also charged with four (4) counts of falsification of
sales invoices under Article 171(4) of the RFC, the elements of which are as
follows:

1. The offender makes in a document untruthful statements in a

narration of facts;

2. The offender has a legal obligation to disclose the truth of the
facts narrated; and

3. The facts narrated by the offender are absolutely false.^^

The Supreme Court has also held that "the prosecution must likewise
prove that the public officer or employee had taken advantage of his official
position in making the falsification."^^ Moreover, an offender is considered to
have taken advantage of his official position when "(1) he has the duty to
make or prepare or otherwise to intervene in the preparation of a document;
or (2) he has the official custody of the document which he falsifies."^'

As regards the nature of a sales invoice, the same is a private document
which may acquire the character of a public document, to wit:

27 !d. (emphasis supplied).
28 Robert P. Wa-Acon v. People ofthe Philippines, G.R. No. 164575, 06 December 2006.
2' Rolando Santos Ramirez v. Sandiganbayan, et al., G.R. No. 71523-25, 08 December 2000.
2® People of the Philippines v. Sandiganbayan, G.R. No. 197953, 05 August 2015.
8' Ibid.

\
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Both the OSG and the OSP agree that a private document acquires the
character of a public document when it becomes part of an official record
and is certified by a public officer duly authorized by law. The OSP aptly
explained this point as follows:

X X X, [I]f the document is intended by law to be part of the public or
official record, the preparation of which being in accordance with the rules
and regulations issued by the government, the falsification of that
docurnent, although it was a private document at the time of its
falsification, is regarded as falsification of public or official document.^^
(Citations omitted)

Since the subject sales invoices are intended to be part of the public
records, then they may be considered as public documents which fall under
Article 171 of the RFC or falsification of public documents.

There is prima facie evidence that
accused Gimena committed the crime of
falsification.

. First, accused Gimena already admitted in his Letters-Explanation
(Exhibits and that he resorted to the use of blank
receipts as supporting evidence of his liquidation of the cash advances
(Exhibits "I and The falsified receipts were proven
by testimonial evidence to contain untruthful statements with regard to the
items and prices shown in the receipts.

Second, accused Gimena has a legal obligation to disclose the truth of
the facts narrated by him. As pointed out by the prosecution, accused Gimena,
as the Special Disbursing Officer, must submit genuine receipts or sales
invoices reflecting the true transaction upon which public funds entrusted to
him are spent for liquidation purposes. He also took advantage of his official
position as Special Disbursing Officer in making the falsification because he
had custody of the falsified receipts which he falsified.

Lastly, the prosecution presented the owners of the establishments to
prove that the subject invoices were falsified. They also presented before the

Aurea R. Monteverde v. People of the Philippines, G.R. No. 139610, 12 August 2002.
Records, Vol 2, p; 332.
Ibid. p. 333.

«ibid. p. 334, ^ I
36 Records, Vol 2, p. 89. I [i lr\^
3' ibid ^
38 Records, Vol 2, p. 90. I
39 Ibid •
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court their genuine invoices. The testimonies of the witnesses are summarized
as follows:

1. Witness Ogie Pascasio, registered owner of Farmacia Pascasio,
testified that Cash Invoice No. 1129 (Exhibit "K") was falsified.
According to him, the name of "Farmacia Pascasio" in the subject
cash invoice is different from their own sales invoice (Exhibit "K-

because (1) the "I" in the name looks like a loop; (2) the font
size is bigger; (3) the address is different; (4) they use sales invoice
instead of cash invoice; (5) the subject invoice is slightly wider by
1/4 inch; (6) the subject invoice was printed only in computer; and
(7) there is no perforation.

2. Witness Gelly Pascasio, who is the manager of Farmacia Pascasio
and the wife of witness Ogie Pascasio, testified that (1) they do not
dispense lidocaine in boxes and the price is too high as stated in the
subject invoice; (2) the price of the paracetamol 500 mg stated in the
invoice is also too much; and (3) they do not sell amoxicillin and
disposable needles in boxes. She also testified that she doesn't
recognize the signature in the subject invoice.

3. Witness Dr. Ferdinand R. Estrada, who is the owner of FR Estrada
Pharmacy and Medical Clinic, testified that Official Receipt No.
2356 (Exhibit was falsified. He stated that he only transacted
with NETC once in 1994. He refused to accept further transaction
because it is hard for him to collect payment from the agency. As
regards the physical appearance of the subject receipt compared
with his own official receipt (Exhibit "AA-4"X'^^ witness Dr. Estrada
claims that (1) the same is bigger by Va inch compared to his own
official receipt; (2) the subject receipt bears the title "FR Estrada
Pharmacy" instead of "FR Estrada Pharmacy and Medical Clinic";
(3) the address is different; (4) the subject receipt states that the
name of the owner is Ferdinand L. Estrada instead of Ferdinand R.
Estrada; (5) the subject receipt with Official Receipt Number 2356
is outside of the series 2501 to 6000; (6) the printing press stated in
the subject receipt is GRG Printing Press instead of Family Press;
and (7) witness Dr. Estrada did not recognize the signature in the
subject receipt.

Records, Vol 2, p. 90.
Records, Vol 2, p. 91.

42 Records, Vol 2, p. 90.
43 Records, Vol 2, p. 165.
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4. Witness Teodora Callo, who is the daughter of Leticia Callo, the
owner of Farmacio Callo, also testified on the authenticity of Sales
Invoice No. 2386 (Exhibit She was the manager of Farmacia
Callo from 2004 to 2007. The photocopy of the sales invoice of
Farmacia Callo (Exhibit "AA-8"/^ compared to the subject falsified
invoice shows the following physical differences: (1) the subject
falsified invoice is computer-generated; (2) the font or the letters are
not embossed; (3) the subject invoice is also wider by inch and
longer by 1 inch; (4) the font style is different; (5) the receipt number
is also smaller; (6) Unit Price was also indicated as "U/P" instead of
"U.Price"); (7) the subject receipt has nine (9) lines for items instead
of seven (7) lines compared to the original; (8) the items listed in the
subject receipt such as imanadol and moxonidine were not sold in
Fannacio Callo; (9) the item hydrite is overpriced; and (10) they do
not sell boxes of medicines as stated in the subject invoice because
they only maintain a few boxes in stock.

The prosecution did not present a representative from RT Franco
Pharmacy but Cash Invoice No. 2569 (Exhibit "I") and all the other subject
invoices appear to have been written by the same person. Clearly, based on an
examination of the documents and testimonies presented, it can be gleaned
that the subject invoices are false.

The evidence of the prosecution is
insufficient to establish the guilt of
accused Jardniano beyond reasonable
doubt.

With regard to the liability of accused Jardiniano, the Court finds that
the evidence of the prosecution was insufficient to prove his guilt beyond
reasonable doubt. Conspiracy on the charge of falsification was not proven.
Accused Jardiniano only approved the liquidation vouchers prepared by
accused Gimena wherein the falsified sales invoices were attached as
supporting papers. The Supreme Court has ruled that "a signature on a
voucher, check or warrant, even if required by law to be affixed thereon, is
not enough to sustain a finding of conspiracy among public officials and
employees charged with defraudation.""^^

Records, Vol 2, p. 89.
'•^Records, Vol 2, p. 160.

Ibid.

Sistoza V. De&ierto, et al., G.R. No. 144784, 03 September 2002, citing Sahiniano v. Court of Appeals 319
Phil. 92 (1995).
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Moreover, there was no evidence that he participated in the preparation
of the subject falsified invoices. The only basis of the charge against accused
Jardiniano is the self-serving statement of accused Gimena in his Letters-
Explanation and his sworn affidavit. Based on the foregoing, the prosecution
failed to prove the existence of conspiracy beyond reasonable doubt for the
crime of falsification.

WHEREFORE, in light of the foregoing, the Demurrer to Evidence

filed by accused CONSTANCIO JARDINIANO, JR. with regard to the crime
of falsification is hereby GRANTED, the guilt of the accused not having been
proven beyond reasonable doubt. Consequently, Criminal Case Nos. SB-11-
CRM-0008 to 0011 filed against him are DISMISSED. Accordingly, the
cash/surety bonds posted by accused Jardiniano are ordered returned to him,
subject to the usual accounting and auditing procedures. The Hold Departure
Order issued against him is likewise ordered LIFTED.

On the other hand, the Demurrer to Evidence filed by accused
CONSTANCIO JARDINIANO, JR. with regard to the crime of malversation
(Criminal Case No. SB-ll-CRM-0012) and the Demurrer to Evidence filed
by accused MANUEL GIMENA are hereby DENIED for lack of merit.

SO ORDERED.

MICHAEL FREDERICITL. MUSNGI

Associate Jusmce

WE CONCUR:

OSCAR i^EIlMRA, JR.
AssociateO/istice

Chairperson

LORIFEUL. PAHIM
Associ Justice^
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